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Legislative Power Over ‘Bar Admissions 


‘“‘No statute can control the judicial department in the performance of its 
duty to decide who shall enjoy the privilege of practicing law. * * * Statutes 
respecting admissions to the bar, which afford appropriate instrumentalities for 
the ascertainment of qualifications of applicants, are no encroachment on the 
judicial department. They are convenient, if not essential, to enable the judicial 
department properly to perform this duty. * * * When and so far as statutes 
specify qualifications and accomplishments, they will be regarded as fixing the 
minimum and not as setting bounds beyond which the judicial department 
cannot go. Such specifications will be regarded as limitations, not upon the 
judicial department but upon individuals seeking admission to the bar. There 
is no power in the General Court (the legislature) to compel the judicial depart- 
ment to admit as attorneys those deemed by it to be unfit to exercise the pre- 
rogatives and to perform the duties of an attorney at law. 


“These conclusions in our opinion flow irresistibly from the provisions of 
the Constitution."’ — In re Opinion of the Justices to the Senate (Massachu- 


setts), 180 N. E. 725. 





Editorial 


During this month of June about ten thousand young men who 
graduate from our law schools will begin looking about for a place in 
which to practice their chosen profession. Some of these will be turned 
back temporarily by the bar examiners, but most of them will eventually 
qualify for a license. But where will those who are successful find offices 
which will open their doors to them, or where will they find clients if 
they set up independent offices? 


The same problem is faced by all college graduates in this particular 
year of grace, but it is more serious for the bachelors of law — they have 
spent more time and more money on their preparation than most of 
the others. Moreover, their attitude toward the profession, their pro- 
fessional ethics and the direction which their future careers will take 
will be shaped largely by the experience of their first years as officers 
of the court. Not only for the sake of these young men themselves, but 
for the sake of the profession and for the sake of society, the practicing 
lawyers must give these neophytes a helping hand. The firms which will 
be needing additional recruits at this time are comparatively few in num- 
ber, but there are a great many, especially in the larger cities, which can 
afford office space to the right kind of law school graduate, a chance to 


pick up some business of his own, and perhaps a nominal salary. The 
opportunity to gain some practical experience is something which the 
members of the bar can still extend to those who are just entering it, and 
it is a part of their professional duty to do so. 


The present situation emphasizes the overcrowded condition of the 
bar. If our practitioners begin to realize this duty which they owe to 
take care of their young, they will cease to display an attitude of indif- 
ference toward the subject of qualifications for admission to the bar; they 
will become concerned about the large number of schools which are turn- 
ing out inadequately trained law students — to the great profit of the 
proprietors of those schools and to the great detriment of the communities 
in which they operate. Recent bar examination figures, such as the ones 
from Massachusetts where 81% of the candidates failed, from California 
where 80% failed, from Rhode Island where 74% failed, and from Utah 
where 75% failed, will take on a new meaning to them. Already, in a 
small group of states candidates who qualify for the examination by law 
school study must come from schools which the Board approves. If low- 
grade schools are forced to improve the training which they give and are 
compelled to meet certain standards to secure approval by examining 
boards, then present conditions, though an ill wind, may be said to have 
blown some good. 


211 














Bar Examiner Portraits 
Walter L. Anderson 


Chairman and Secretary of the Nebraska State Bar Commission 


As Chairman and Secretary of the bar exam- 
ining board of Nebraska, Mr. Walter L. Anderson 
of Lincoln, gathers unto himself a lion’s share of 
both the glory and the hard work which come 
to that body. Those who met him at the last na- 
tional Conference know of his enthusiasm for his 
work on the Board. The biography which Mr. 
Anderson himself furnished at the request of the 
editor cannot be improved on and is here given 
without blue-penciling. 

“Birth and youth at Sidney, Iowa........ 17 years 
Schooling in State University of Iowa 
Collegiate and Law Departments.. 6 years 











Practice at Sidney, Iowa........................ 1 year 
Practice at Hot Springs, South Da- 
SSE Se eee 7 years 
County Attorney, Fall River County, South Dakota............. ne 5 years 
U. S. Circuit Court Commissioner for South Dakota.................. 6 years 
I I MO, na cesetenceneenmmnsinnsncsnscecsucsatond 33 years 
Service in U. S. Army in Rough Riders in Spanish War............ 4 months 
Secretary of Nebraska State Bar Commission (Law Exam- 
iners), Appointed September 18, 1907......................-.-..........- 241% years 
Lawyer member County Insanity Commission............................ 9 years 
Member Lincoln Home Rule Charter Commission...................... 3 months 
Clerk of Draft Board in World War................---.-.22.222222-.22-2220-20--- 8 months 
Service in U. S. Army as Captain of Infantry on Duty as 
Draft Executive for Nebraska..........................22-22-2200--.-------- 1% years 
Member of Nebraska Constitutional Convention........................ 1 year 
Member of Nebraska Legislature and Speaker of House, 
ee Rca AEE aE Re 2 years 
SETTLE MT OT TENT EET 114 years 


and nothing yet done.” 


The only statement which his colleagues would disagree with is the 
last to the effect that nothing has yet been done. He has been interested 
in running three different banks, has for years been a gentleman farmer, 
and one year, which he says seemed like ten, he ran for Congress. Paren- 
thetically he adds, in respect to this last, “unsuccessfully, thank the Lord.” 
The picture was taken during those halcyon days. 

In addition to a number of other admirable characteristics, he has a 
keen sense of humor, as is conclusively established by the doctrine of 
res tpsa loquitur. 
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Bar Examinations and the Integrated Bar 


By LEON GREEN, 
Dean of Northwestern University Law School 


I. 


The bar examination as a method of determining the intellectual 
capacity and fitness of a candidate for admission to the bar has not proved 
successful. A large segment of the bar which has successfully passed 
bar examinations is conceded on all sides to be unfit for professional 
duties. Few who have persisted have been kept out. Massachusetts, Cali- 
fornia and Pennsylvania are showing distinct advances in their use of 
examinations, but in each instance supplementary measures are being 
employed which are of more significance than the examinations themselves. 


The failure of bar examinations to do the work expected of them 
accords with the experience of law school men (probably also of college 
teachers) as to the efficacy of examinations generally. Law schools give 
many examinations—many more than bar examiners. They have made 
all sorts of experiments with many types of examinations. They have 
studied the results, and what is more, they have made use of these results 
both in admitting and excluding students from the schools. They would 
probably agree that the greatest value of examinations is found in their 
in terrorem effect—the holding over a student’s head the fact that a 
judgment day is coming. Law school examinations are probably not as 
ineffective as bar examinations generally, yet they are not believed in 
many quarters to be either the only or the best means for determining the 
fitness and capacity of law school students. 

The underlying difficulties of examinations are to be found; first, in 
the formulation of questions; second, a common understanding of the 
questions by students and examiners; third, a common understanding of 
the answers to the questions. All of these difficulties are primarily sub- 
jective ones. What problem a question involves, what solution it calls for, 
and how that solution is to be rated, are all questions of judgment, unless, 
of course, the problem is an insignificant one which calls for mere memory. 
There are no hard and fast meanings or answers. Any problem worthy 
to be used as a test is subject to at least several analyses, and the shadings 
of its discussion and perhaps its solution will vary very greatly. The 
improvement of the type of questions does’ not remove the difficulty. In 
fact, the better the questions, the more the difficulty is accentuated. Any 
lawsuit demonstrates the validity of these observations. Examiners fully 
realize this and make all the allowances possible. Nevertheless, except 
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in the extremely good and extremely poor papers an examiner who knows 
nothing of a candidate other than through his written paper has a very 
poor basis for rating the intellectual power and fitness of the candidate. 
On these points there is very little difference of opinion among people 
who have examined papers, and all of these considerations lead me to say 
that bar examinations as means of protecting the profession against the 
admission of poorly prepared and unfit candidates, as well as means of 
choosing the best trained candidates, are inadequate for the purpose. 


It is believed that examination is at its best when conducted by the 
teacher both in propounding the problems and grading the solutions given 
by students who have studied the subject matter of the examination with 
him. This would seem to condemn wholesale the claims made for the 
so-called true-false method which has had considerable vogue during the 
past few years; also what is claimed for the so-called comprehensive ex- 
amination, of which the bar examination is a type. I would not attempt 
to sustain this wholesale condemnation, for the conflict is doubtless not 
a real one. At least it is not necessary to insist upon it for present pur- 
poses. I merely remark the fact in passing, that there is a bulk of in- 
telligent judgment which thinks such methods are relatively poor, whether 
employed by bar examiners or elsewhere, and especially so where there is 
a better choice. One quick argument is that such examinations are not 
and can not be objective, but in final analysis are equally as subjective as 
those sought to be avoided; and have none of the many other advantages 
which the admittedly subjective examination has. 


But the subjective type of examination as here considered is not 
merely examination. It is a means of rating a student in the light of all 
that the teacher knows about him from all sources, the examination paper 
being only one source—though an important one—of that information. 
In other words, the teacher reads into his grades in any subject matter 
his judgment of the relative standing of the students of his class. This 
use of the examination is thought to be its most legitimate use, and one 
which represents what actually takes place with much variation in most 
schools. It has many implications. For instance, it implies the teacher 
and student relation. It implies intimacy on the part of student and 
teacher which in turn means small numbers. It implies a constant study 
of the student by the teacher, and his observation of the student, with a 
constant revision of judgment as to the student’s powers and habits. But 
in the end it implies a considered judgment based upon a period of obser- 
vation which permits a fair summing up in terms of a single grade what 
are believed to be the student’s power and capacity. From the judgments 
of many teachers over a period of several years a composite judgment is 
rendered which is believed to have the highest degree of reliability ob- 
tainable from the examination process. For most purposes one should 
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prefer to risk judgment based upon close association and first hand ob- 
servations over an extended period, rather than upon any single process 
of examination. The attitude is valuable for law school purposes in that 
it necessarily means every effort must be made by both student and 
teacher to develop close relations as a basis of the judgment the student 
must undergo and the teacher must pass. But clearly it is an ideal which 
can not be more than approximated even under the best conditions. Never- 
theless even the attempt in its direction is thought to be more reliable 
than any other form of examination, an especially so in any school worthy 
of professional recognition. 


Obviously this method is not available to bar examiners. It is not 
a method that can be employed for quantity production anywhere. 


Bar examinations may be, and are believed to be, extremely hurtful 
to the profession. They necessarily encourage young men, as well as 
many of those who hold themselves out to train young men for the bar, 
to turn their energies toward meeting the requirements of inadequate 
standards of examination, instead of seeking and giving preparation which 
will enable the candidate when admitted to be an asset to the community 
and the profession. This result of bar examinations is probably the most 
hurtful influence the profession now has to combat. Thousands of young 
men every year are attracted to the profession because they find it so 
easy to prepare for bar examinations, the passing of which is taken to 
mean professional preparedness. Numerous so-called schools, wholly 
proprietary in their purpose, flourish upon this one idea of passing the 
bar examination. No other single problem is so difficult to meet. This 
is no fault of bar examination boards; nor is it a problem solely for them. 
They can no more make examinations bear the burden of selectivity than 
can law teachers. 


II. 


Does the integrated or otherwise highly organized bar offer any help 
in this direction? 


The control of admissions is generally conceded to fall within the 
power of the courts. It has been largely exercised by the courts along with 
legislative direction. The courts, however, have the final word if they 
desire to speak it, but neither court nor legislature alone or combined can 
do more than direct and supervise. They can not administer upon the 
problem except in extreme cases and at long distance. Moreover, they 
can not supply the motivation of good administration. That must come 
from the profession at large and it will not come unless the profession 
itself is a going concern. The bar examination board, therefore, is the 
administrative agency for the admission of candidates. It comes directly 
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under the supervision of the supreme court. It exercises such power by 
way of legislative direction as the court may recognize. Jt should also - 
exercise such power on the part of the bar organization as the court 
would recognize. For it is from the bar organization that the board 
should receive both the spirit which makes the application of its power 
effective, as well as the support for a detailed administration which would 
make the exercise of its power acceptable. In last analysis it is from the 
bar organization itself that the support must come which will make the 
work of the bar examination board effective. 


Thus, the bar examination board (which might better be called the 
bar admissions board) should be recognized as an administrative agency 
of government drawing its power and support from court, legislature 
and profession at large. As such it should be an integral and important 
part of the bar organization machinery. It should have an executive 
secretary who should devote his full time to the job. In smaller states 
this might be joined with the secretaryship of the bar organization itself. 
In larger ones the secretary would be a different person but would be a 
member of the bar organization office, which should have a permanent 
location as it now has in most of the larger states. 


The board, as at present, would be made up of distinguished members 
of the profession appointed by the supreme court. The supreme court or 
legislature would, as at present, define certain minimum requirements for 
admission such as age, residence, periods of academic and professional 
study, and the larger matters of policy. But the putting of these policies 
into effect should be left as at present within the power of the board. 
Applications for admission would come to the secretary. The application 
would call for such information as would give the board the maximum 
of information as to the candidate’s history. Especially would it reflect 
the candidate’s academic and professional training, and that in detail. 
Much of this information could well come from the colleges and law 


schools directly. 


But at this point I would suggest a wide departure from present 
practice. It would involve expansion of the board’s administrative power 
and a corresponding shrinkage of the formal examination practice. Ad- 
ministration would be substituted almost entirely for examination. For 
this purpose the junior bar idea would be made a part of the board’s 
machinery of administration. Instead of giving an examination to every 
applicant, a provisional license would be granted, say for a period of five 
years, to candidates whose collegiate and law school records or other pro- 
fessional training were of good standard. On the other hand, if the ap- 
plicant’s academic and professional record were unsatisfactory, that is, 
either of poor quality or from poor schools, he would be refused a license 
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until he had taken such additional training or such examinations as the 
board might consider desirable. 


While the average state does not offer great obstacles to such a plan, 
the larger states, as New York, Illinois, Pennsylvania, do. Clearly no one 
secretary could do all the work a board of one of these states would 
require. There would have to be a staff of assistants possessing somewhat 
the same qualifications as the secretary. To the secretarial staff would 
fall the heavy details. 


The work required for preliminary admission, that is, to the junior 
bar, would be different from that of final admission. As to preliminary 
admission, one of the biggest problems would be that of rating the law 
schools. To begin with, some basis would have to be found, and it would 
be contemplated that this basis would have to be revised from time to 
time. In the case of local or nearby schools furnishing many candidates, 
a few years of experience would soon indicate the standing their grad- 
uates should receive. But in cases of candidates coming from very widely 
scattered schools it would be necessary to rely somewhat at least on the 
ratings given by the boards of other states more intimately acquainted 
with the schools in question. Reciprocity arrangements could doubtless 
be developed between the various state boards whereby information of one 
would be available to the other boards. But methods for handling large 
numbers of applicants would have to be evolved. There would be many 
applicants with good records from the better schools and some from the 
poorer schools who would doubtless be admitted upon mere inspection of 
their formal records of scholarship and proofs of character. There 
would also be many candidates from the poor schools and some from the 
better schools who would be as clearly rejected upon the inspection of 
their formal records. These rejections would in some cases be final, but 
probably in most the passing upon the application would be deferred 
until the applicant could present a satisfactory record. But there would 
be a troublesome middle class. Here a number of things might be done. 
Some candidates would probably be deficient in one or more subjects, as 
local practice, real estate law, etc. Admission would be deferred in these 
cases until the candidate qualified himself in such subjects by further 
study. Other records might be doubtful as a whole. In such cases the 
candidates could be required to take further study generally. In some 
cases a candidate might be given a particular problem on which to write 
a comment or note, such as is required by the better law reviews. He 
might be given two or three days in which to do this work. In the end 
it would tell far more than any sort of examination. In some cases the 
board might see fit to give a general examination of its own. But this 
would probably be unusual. Doubtless most cases would suggest the 
procedure which should be followed. There are many possible ways of 
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checking up a candidate’s capacity to handle legal questions. In any 
event, the staff of the secretary, in consultation with the board in the 
more difficult cases, would deal with each case as intelligently and ade- 
quately as possible. There would be no examinations en masse, no great 
glut of papers to terrify the members of the board, no rush, no hurry. 
The process would be continuous. A few years of experience would doubt- 
less develop a routine for the minor points, but the individual application 
would retain its identity and its merits or demerits, as the case might be. 


The difficulties at this preliminary stage would be small or great, de- 
pending upon whether the board dealt decisively or indecisively with the 
problem of rating the law schools and their products. This is the key at 
this stage. More attention will be given it later in the discussion. 


The difficulties of the final stages of admission would be of another 
sort. Here there would be definite records for review extending over a 
period of professional activity. First, the annual reports by the junior 
himself showing his activities for each year—the matters handled by him 
case by case—the parties, the opposing counsel, the judge, the results, and 
where he was employed in a firm, the comments by one or more members 
of the firm upon the junior’s work. In addition, the local bar association, 
through committees, might be required to report upon the work of the 
junior, either independently or by way of checking his report, or both. 
Also, complaints, if any, filed against him would be reviewed. In many 
cases there would be no difficulty in determining the junior’s qualifications 
for final admission. Likewise, many other cases would be as clear the 
other way. Juniors who had turned to some other activity, who had left 
the state, or who had definitely showed their unfitness, would be finally 
refused admittance. The middle class would give trouble. In this group 
each case might be the subject of further investigation, and if so, the 
record of the junior would furnish many avenues for inquiry. If further 
investigation did not satisfy the board either way, additional time might 
well be extended. It is possible that many lawyers would never get beyond 
the junior bar. 


The keys to the problem of final admission are the intelligence brought 
to the development of records which would reflect the significant things 
about a candidate, and the intelligent eye of the secretary and his staff 
in catching the cases which should be reserved for further study by the 
board as a whole. The whole process would resolve itself into a day by 
day study of the records of candidates, either for preliminary or final 
admission, by a small group of lawyers whose proficiency in such matters 
would grow with, their experience. They would in large part relieve the 
board from the details and drudgery of the office but would carry out the 
policies developed by the board and act under its supervision in the 
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troublesome cases. On such cases the board, at convenient times, could 
focus its full attention. In any case of rejection the board could review 
its action, but its action on such review would be final. On the other hand, 
the board’s recommendations for admission would always be subject to 
the approval of the supreme court. 


Il. 


This sort of arrangement would mean that almost the entire burden 
of examination would be left to the law schools. This is as it should be. 
The great value of examination, as already discussed, is as part of the 
discipline of serious study under close supervision, a thing bar examiners 
do not pretend to offer. After many years of effort, law schools have de- 
veloped methods for training young lawyers far superior to other 
processes. Any success the boards may have had with examinations could 
doubtless be claimed by the schools. And the point I would insist upon 
is that whatever good iz obtained from the examination process is ob- 
tained by the school. Certainly law school examinations taken as a whole 
rate far above those given by the boards. The problem here is to refuse 
recognition to the school that gives inferior training. With scholarships 
and opportunities for work, loan funds available, any superior young man, 
however poor, can get training at a good law school. Nearly all states 
maintain a law school in connection with their state universities. There 
are also many reputable private schools. Law schools as one branch of the 
profession not only ought to be trusted with this phase of the student’s 
training, but that duty should be rigorously imposed upon them. Incident- 
ally, the board might well assume the function of advising young men as 
to their training, and also to assist worthy ones in securing financial aids 
where needed. A bar loan fund could be built up. Benevolently inclined in- 
dividuals in the state could be interested in supporting very promising 
young men. Reliable recommendations could be sent to the various schools 
which have scholarship funds available for worthy students. In other 
words, the board of admissions, instead of doing the detailed drudgery of 
an almost futile undertaking, could well assume the functions of an educa- 
tional depariment of the bar organization, study and lay out its larger pol- 
icies regarding education, and thereby lend a powerful influence not only in 
advising the schools as to wnat the professional needs are, but in assisting 
the schools in meeting such professional needs. In this connection the 
boards of each state could join hands with the committees of the American 
Bar Association. I can think of no more desirable or beneficial movement 
for legal education. 

IV. 


Along with this matter of admission goes the general problem of bar 
discipline. The two functions would necessarily be served by the same 
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organization. What a powerful lever there would be over the younger 
contingent, the junior bar, and as the years went by this power would 
become cumulative and operate as a check upon the entire profession. 
Through the junior bar the profession would have a means of cleansing 
itself of many license holders who do not practice law regularly but who 
cause much of its disrepute. The technic developed in handling a junior 
bar would be in large part applicable to the permanent bar. So that at 
any time a charge were serious enough to require drastic proceedings, the 
bar would have at hand a large part of the information and many sources 
for obtaining additional information, which would be necessary to dedl 
intelligently with the case. In some such fashion admission and dis- 
cipline would become amalgamated and be dealt with as but two phases of 
the same problem. 


Again I would emphasize the necessity under such an arrangement 
of an executive secretary who had no duties except to look after the mat- 
ters of the bar. In every state there can be found men of the highest 
character, of the highest intelligence, of the highest learning and practical 
experience, who would find in such a position, either as secretary or as a 
member of his staff, the opportunities to make the contributions to the 
community and their profession which they desire to make. They are 
frequently overlooked in present day haphazard bar organization. And 
the intelligence of such men, plus the support of a strong board, would 
be as high a guarantee as can be imagined for the successful development 
of a strong as well as an ethical bar. Inasmuch as there would be no 
mass examinations, a small clerical force could care for the demands of 
the average state. In many states probably one secretary and one intelli- 
gent clerk could keep all the records, conduct all the correspondence, and 
care for all the business of the bar, including admission and discipline, so 
that the expense necessary to maintain the central office would be a very 
small charge against the revenues of the profession or the state, or both 
as the case might be. 

Two serious objections can be raised to this suggestion. First, would 
the secretary and the board become too soft-hearted if they were not 
hardened by the necessity of grading many worthless examination papers? 
Second, would such an office develop a mass of arbitrary routine and red 
tape which would become intolerable? These are difficulties which always 
threaten any organization. It is a matter of administration, and that 
means at bottom, personnel. Some organizations would be fortunate and 
some unfortunate in the selection of secretaries and boards. But probably 
not more so than at present. Moreover, a vigorous bar organization in- 
vited to take a hand in such matters would doubtless be well prepared to 
deal with any weaknesses that might develop. And under the vigilant 
administration of an intelligent secretary and able board, supported by an 
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aggressive bar organization, the belief is that the admission problem 
would be more acceptably handled than at any time since the numbers 
clamoring to become members of the profession have made it impossible 
for the examiners to know personally the candidates who presented them- 
selves for admission. Boards of examiners and bar examinations are the 
devices which have come into use for dealing with large numbers of ap- 
plicants. The undue emphasis upon examination has absorbed practic- 
ally every phase of the admission problem except that of good character. 
It is thereby given far more weight than it deserves. It is now believed, 
therefore, that the functions of the admission board should be so changed 
that examination should practically drop out of view, and in its place 
administration be set up along lines which will be far more selective of 
candidates and exert far greater influence upon the whole problem of 
legal education. 


Finally, there is need for a group at the bar which is intimately 
acquainted with what the law schools are doing. Most practicing lawyers 
are taking the law schools on faith. Most of them hope that their faith 
is not ill founded, but sometimes they are doubtful. An examining board 
may know as little about law schools as do other lawyers. Many bar 
examiners are employing technics of examination employed in the law 
schools twenty years or more ago. Many are treating as significant, 


phases of law which the schools no longer consider significant. Even more 
of them are giving little, if any, attention to the phases of law that are 
now receiving a great deal of emphasis by the better schools. In other 
words, there is a great gap between the practitioner’s thinking and law 
school thinking. To disguise this fact does not strengthen the faith of 
either group in the other. Without condemning one or supporting the 
other, I simply say that there ought to be a group of lawyers at the bar 
in whom the bar has the greatest confidence and who can speak with as- 
surance based upon first hand acquaintance as to what the schools are 
doing. That body should be the board of bar admissions. If such a board 
existed, with power to rate the schools and to refuse to recognize the unfit 
ones, any serious undertaking to perform that responsibility would have at 
least two results: (1) It would cause the elimination very quickly of 
most of the proprietary schools. (Night schools not operated for a profit 
are not included.) Most of them are menaces to the profession and the 
community. At present they are dealt with on a plane of respectability 
to which they are not entitled because the bar does not appreciate the 
differences between a well prepared and a poorly prepared product, and bar 
examinations do not tell the tale. (2) The better schools would be greatly 
stimulated and caused to examine and improve their own work. They 
need this stimulation, and they will re-act to no criticism so quickly as 
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that of members of the profession who speak with first hand knowledge of 
their work. 

The better schools have nothing to fear from an intelligent and wide- 
awake bar. If they can not maintain their positions under critical fire 
they will be forced to improvements which can be maintained. Nor should 
the bar have anything to fear, inasmuch as it would be harnessing the 
schools, as an integrated part of the profession, to the needs of the pro- 
fession, and that under the supervision of its own agency—an agency that 
would for the first time attain the dignity to which it is entitled. 













Is Admission to the Bar a Judicial or a 
Legislative Function? 


The decision handed down by the Supreme Court of Massachusetts, 
on April 20, 1932, denying the power of the legislature to compel the 
bar examiners to mark personally all papers of candidates, has been sent 
out in pamphlet form to all bar examiners and will not be quoted here ex- 
cept for the small excerpt which appears on page 210 of this issue. It is 
undoubtedly a source of gratification to all examiners that the decision of 
the court operated to support the Massachusetts Board which was the 
subject of bitter attacks during the time the matter was before the leg- 
islature. 

In connection with the opinion, the following article, quoted from 
“The Bar Bulletin” issued by the Bar Association of the City of Boston 
(No. 58, April, 1932), is timely: 

“There has come to our attention only one Massachusetts decision, 
Bergeron, Petitioner, 220 Mass. 472, which seems to bear directly upon the 
matter. This was a petition for permission to be examined for admission 
to the bar. In deciding that there was no conflict between a certain rule 
of the Board of Bar Examiners specifying certain educational requirements 
and a statute dealing with educational requirements, the court, speaking 
through Chief Justice Rugg, said, 


‘It is not necessary to determine the constitutionality of this 
statute, a question adverted to in the argument, as to which 
authorities in other jurisdictions are not in harmony, for the 
reason that the statute does not affect the rule.’ 

“The question, therefore, as to whether admission to the bar is a 
judicial or a legislative function in Massachusetts seems to be left open, 
and, it is believed, has never been raised since 1915, the year in which 
the Bergeron case was decided. 
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“The development of the judicial thinking throughout the country 
upon the question has been gradual, but, as the authorities seem to show, 
in the main toward unanimity of view. 


DECISIONS PRIOR TO 1915 


“New York in 1881, re Cooper, 22 N. Y. 67; California in 1864, ex 
parte Yale, 24 California 241; and North Carolina in 1906, re Applicants 
for License to Practise Law, 143, N. C. 1, seem to have decided that the 
fixing of standards for admission to the bar is a legislative and not a 
judicial function. 


“On the other side stand Illinois, in re Day, 181 IIl. 73, decided in 
1899; New Jersey, in re Branch, 70 N. J. L. 537, decided in 1904; Wis- 
consin, in re Goodell, 39 Wis. 232, decided in 1875; Pennsylvania, in re 
Splane, 123 Pa. 527, decided in 1888; Hoopers v. Bradshaw, 231 Pa. 485, 
decided in 1911; and South Dakota, Danforth v. Egan, 23 S. D. 43, de- 
cided in 1909. 


“In the Pennsylvania case of in re Splane, Paxson, C. J. said: 


‘No judge is bound to admit, nor can be compelled to admit, 
a person to practise law who is not properly qualified, or whose 
moral character is bad. . . . The relation between attorney 
and client is a very close one, and often involves matters of great 
delicacy. The attorney is an officer of the court, and is brought 
into close and intimate relations with the court. Whether he shall 
be admitted or whether he shall be disbarred is a judicial and not 
a legislative question.’ 


“In Hoopers v. Bradshaw, the same court said: 


‘Judicial powers and functions are to be exercised by the 
judiciary alone, and a century ago . . . it was held that the 
admission of an attorney to practice before a court is a judicial 
act. This has never been doubted or questioned since, and, if the 
act of 1909 is an encroachment upon the judiciary, it must be 
regarded as a vain attempt by the Legislature to exercise a power 
which it does not possess.’ 


“In the Illinois case, in re Day, the court said: 

‘An attorney is an officer of the court, and the power to pre- 
scribe the qualifications which will entitle an applicant for admis- 
sion to the bar is judicial, and not legislative. 


‘In the state courts the power of the legislature to prescribe 
the amount of learning upon which the court must admit to the 


223 

















bar has never been recognized, so far as counsel have discovered, 
with the single exception of Matter of Cooper, 22 N. Y. 67. 


‘It is our duty to maintain the provision of the constitution 
that no person, or collection of persons, being one of the depart- 
ments of the government, shall exercise a power properly belong- 
ing to another; and if the legislature, by inadvertence, as in this 
case, assumes the exercise of a power belonging to the judicial 
department, it should only be necessary to call its attention to the 
restraint imposed by the Constitution. 


‘The function of determining whether one who seeks to be- 
come an officer of the courts, and to conduct causes therein, is suf- 
ficiently acquainted with the rules established by the legislature 
and the courts governing the rights of parties and under which 
justice is administered, pertains to the courts themselves.’ 


CASES SINCE 1915 
“Arizona, 1929, in re Bailey, 30 Ari. 407. 


‘The courts are, of course, a separate and independent divi- 
sion of the government, and within their constitutional rights, 
not subject to control by the Legislature. Article 3, Constitution 
of Arizona. We think there is no more important duty, nor one 
whose performance is more necessary to the proper functioning 
of the courts, than to see that their officers are of proper mental 
ability and moral character. The Legislature may, and very 
properly does, provide from time to time that certain minimum 
qualifications shall be possessed by every citizen who desires to 
apply to the courts for permission to practice therein, and the 
courts will require all applicants to comply with the statute. 
This, however, is a limitation, not. on the courts, but upon the in- 
dividual citizens, and it in no manner can be construed as com- 
pelling the courts to accept as their officers all applicants who 
have passed such minimum standards, unless the courts are them- 
selves satisfied that such qualifications are sufficient. If they are 
not, it is their inherent right to prescribe such other and ad- 
ditional conditions as may be necessary to satisfy them the ap- 
plicants are indeed entitled to become such officers. In other 
words, they may not accept less, but may demand more, than the 
Legislature has required.’ 













“Tllinois, 1931. People, etc. ex rel Illinois State Bar Association 


and The Chicago Bar Association v. Peoples Stock Yards State Bank, 342 
Ill. 462. 
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‘Having inherent and plenary power and original jurisdic- 
tion to decide who shall be admitted to practice as attorneys in 
this State, this court also has all the power and jurisdiction neces- 
sary to protect and enforce its rules and decisions.’ 


“Pennsylvania. 1928. Olmsteds Case, 292 Pa. 96: 


‘Statutes dealing with admissions to the bar will be judi- 
cially recognized as valid, so far as, but not further than, the 
legislation involved does not encroach on the right of the courts 
to say who shall be privileged to practise before them, and under 
what circumstances persons shall be admitted to that privilege. 


“Wisconsin 1932. State v. Cannon, 240 N. W. 441. 


‘While the legislature may legislate with respect to the quali- 
fications of attorneys, its power in that respect does not rest upon 
any power possessed by it to deal exclusively with the subject of 
qualifications of attorneys, but is incidental merely to its general 
and unquestioned power to protect the public interest. When it 
does legislate fixing a standard of qualifications required of at- 
torneys at law in order that public interests may be protected, 
such qualifications constitute only a minimum standard and limit 
the class from which the court must make its selection. Such leg- 
islative qualifications do not constitute the ultimate qualifications 
beyond which the court cannot go in fixing additional qualifica- 
tions deemed necessary by the courts for the proper administra- 
tion of judicial functions. There is no legislative power to compel 
courts to admit to their bars persons deemed by them unfit to 
exercise the prerogatives of an attorney at law. The power of 
the court in this respect is limited only to the class which the leg- 
islature has determined as necessary to conserve the public wel- 
fare.’ 


“The very brief excerpts from the opinions in the foregoing cases are 
merely indicative of the views expressed. In the Cannon Case, particularly 
the Wisconsin Court makes an intensive examination of the precedents, 
antl an elaborate citation and comment upon them. 


“If there are any decisions since 1915 holding that admission to the 
bar is a legislative function, they have not come to our notice. It is fairly 
obvious, we think, that the decided trend of the courts is away from the 
old theory advanced in New York that lawyers are made by the legislature. 
In fact, there is some reason to doubt whether in either California or New 
York, the decisions mentioned above stand today invulnerable to attack. 
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“In a California case of 1928, in re Cate, 270 Pac. 968, it is somewhat 
surprising to find a district court of appeals speaking in following manner: 


‘As an act of grace and upon principles of comity the courts, 
out of regard for the general welfare, will sanction and put into 
effect such legislative enactments affecting the admission and 
control of attorneys as may be reasonable aids to them in the 
discharge of their duties in that behalf. This concession does not 
admit a power in the Legislature as one of the coordinate 
branches of government, and as illustrating that truth the courts 
have not hesitated to ignore unreasonable legislation upon the 
subject.’ 
“In the Cannon Case, above mentioned, the Supreme Court of Wis- 


consin detects a possible doubt raised by the New York Court of Appeals 
itself as to the validity of its former views expressed in in re Cooper, 


saying: 


‘It seems unnecessary for us to review the many cases which 
may be cited bearing upon the question of the right of the legis- 
lature to prescribe qualifications for those who shall be admitted 
to the practice of the law. They are exceedingly numerous, some 
of which have grappled with the question in a fundamental and 
helpful way while others have given it but superficial considera- 


tion. No doubt the leading case in this country holding that the 
legislature may prescribe the ultimate qualifications for admission 
to the bar is in re Cooper, 22 N. Y. 67. It must be conceded that 
that is a well-considered case, but it has not been generally fol-' 
lowed in this country, and apparently is not regarded as settling 
the matter in New York, as we find an expression in People ez rel. 
Karlin v. Culkin, 248 N. Y. 465, that ‘the question does not now 
concern us whether the power may be withdrawn or modified by 
statute (In re Cooper, 22 N. Y. 67, 68),’ a quite unnecessary 
statement if it were thought that the Cooper Case settled the 
question. Neither does our present examination of the question 
impress us with the soundness of the conclusion reached in the 


Cooper Case.’ 

“It is significant of the judicial trend that while there appears to be 
no court since the North Carolina decision of 1906, which has squarely 
held that bar admission is exclusively a legislative matter, at least five 
courts have declared since 1915 that admission to the bar is the court’s 


business.” 
Note—In this connection, for further citations, see note 45 Harvard 
Law Review (February, 1932), page 737. 
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The Worm Turns 


Further Opinions on Examination Questions by Law School Students 


This survey of examination questions by students of law review 
caliber from some of the leading law schools in the country is continued 
from our last issue, in which questions on the subjects of Constitutional 
Law and Bills and Notes were given. The present article deals with 
Evidence and Wills and Administration. Whether or not bar examiners 
who read these comments agree with all that is said, certainly some very 
good ideas have been expressed by these young men who are soon to take 
their place in the bar. Perhaps if they themselves were to undertake the 
framing of some examinations, they would find that that task is not an 
easy one, and their criticism might be tempered by the realization of its 
difficulty. Nevertheless, we are indebted to them for their contribution 
to the comparatively small amount of knowledge which we have in the 
important subject of bar examination technique. 

In our last issue the manner in which these questions were chosen 
and submitted to the students was fully explained. The questions which 
appear hereafter are those from the list of fifty in Evidence and fifty in 
Wills and Administration which were considered either as particularly 


good or particularly bad. The student examiners who contributed the 
comments and selections given below are as follows: 


The Student Examiners 
EVIDENCE 


Duke University School of Law 


Duke Bar Association: 
A. H. Glanz W. McGuire 
W. R. Lassiter S. G. Winstead 


Harvard University Law School 


Harvard Law Review Board: 
Frank J. Currie R. H. Merrick 
Robert L. Stern 


University of Illinois College of Law 
Five Senior Members of the Order of the Coif. 
New York University School of Law 
Law Review Board: 


Max Benkowitz I. Kaufman 
Joseph Stern 
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University of Washington School of Law 
Selected Group of Senior Students: 
Alec Duff Earle Jackson 
Arthur Grunbaum Robert Maxwell 
Saul Herman Howard Stinson 


WILLS AND ADMINISTRATION 


University of Chicago School of Law 
Committee of Cooperation with The National Conference of Bar Exam- 
iners, Section on Wills: 
George F. James, Chairman William Englehardt 
Paul S. Davis Henry Fisher 
John McCarthy 


Syracuse University College of Law 
Honor Men of Senior Class: 
W. Newton Clark Stuart Pomeroy 
Adick Longway Arnold Rose 


University of Wisconsin School of Law 
Law Review Editors: 
Miles Lambert, Editor Mary Eschweiler, Note Editor 
Lehman C. Aarons, Sec’y Gordon Sinykin 
Theophil C. Kammholz Marvin P. Verhulst 
Louis Meldman Francis J. Wilcox 


Yale University School of Law 


Yale Law Journal Editors: 
Miss Florence E. Goldman Miss Gladys Harrison 


The Examination Questions 
EVIDENCE 
APPROVED QUESTIONS 


The following four questions were chosen as the best: 


10. A physician, duly qualified, had examined the plaintiff 
in a personal injury suit a day or two before the trial for the 
purpose of enabling him to testify. He testified that he found 
contusions and bruises on plaintiff’s back and legs. He also tes- 
tified that plaintiff had told him that since the accident he was 
unable to walk except with great difficulty and that he suffered 
severe pains in his back constantly. He also testified that when he 
applied slight pressure to plaintiff’s ankles the plaintiff flinched 
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and that when the base of his spine was touched very gently the 
plaintiff groaned in agony. He also testified that the plaintiff 
walked with difficulty even with the aid of a cane. Is all or any 
part of this testimony admissible over proper objection, and if 
so, what part?—15 minutes. 


Comment: Good question, of importance practically, and on a diffi- 
cult controverted topic, giving latitude to the writer’s own ideas as to 
where lines should be drawn, what reasons of policy should and which 
ones do motivate and mold courts. A paperful of such questions, how- 
ever, would not be good; it would test too little the applicant’s factual 
knowledge. — Excellent example of searching inquiries into the ability 
to analyze, presenting facts as they will actually be encountered in 
practice. 


11. A, who was employed as a domestic in B’s hotel, decided 
to leave and so notified B. A claimed that, as she was about to 
leave, a dispute arose between them as to her wages, during 
which B assaulted her without provocation. B contended that 
A’s behavior was so disorderly that he directed her to leave the 
office, and that upon her refusal he removed her therefrom with- 
out unnecessary force. A brought an action for damages against 
B for assault and battery. On the trial, A offered to prove, on 
her direct case, by a competent witness, a certified copy of a 
judgment of conviction against B, entered in a criminal court 
after a contested trial for the crime of assault, arising out of the 
above facts. A also called as a witness C, who testified that A’s 
habits were good and that “she never went out or drank any- 
thing.” Both the judgment and C’s testimony were received 
over appropriate objection and exception. On B’s case, B of- 
fered to prove, by competent witnesses, (1) occasions on which 
A was drunk; (2) that A admitted having been previously con- 
victed of disorderly conduct; (3) his own good reputation; and 
(4) that his only intention in using force against A was to remove 
A from the premises as quietly as possible. All such testimony 
was excluded on A’s objection and B duly excepted. Were such 
rulings correct? — 30 minutes. 


Comment: A good straight question, approximating the order in 
which such situations come up in practice. The applicant who will handle 
this set of facts properly will be the sort who will be able to adequately 
safeguard his client’s rights in suits of this kind. 


25. Testator’s will read: “I devise my farm Blackacre to 
my son John and my farm in Hanover county to my son Richard, 
and I also give to my daughter Mary my farm known as Black- 
acre.” At the time of testator’s death he owned one farm known 
as Blackacre, and two farms in Hanover county. Shortly before 
his death testator told Dr. White that he had given the farm 
near Hanover Court House to Richard and that his larger farm in 
Hanover county could be sold and the proceeds divided between 
all the children. Testator also told Judge Brown that at one time 
he had intended to die without a will, but that Mary and Richard 
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had been so attentive to him, he wanted to show his appreciation 
of their kindness so he had “willed Blackacre to Mary and the 
smaller farm in Hanover county to Richard.” Is evidence of 
either statement admissible? — 15 minutes. 


41. P was injured by an automobile owned by D and driven 
by A, D’s son. In an action brought to recover damages, P offered 
the following testimony: By B, a police officer, that he heard A 
say, immediately after stopping the car one hundred feet from 
the point of collision, “Arrest me officer, it is my fault. My brakes 
would not work.” By B, that he heard A say, in the presence of 
D on the morning following the accident, “I was on my father’s 
business.” By P, that, while she was lying on the ground, a man 
picked her up and said, “Lady, you are hurt; you were knocked 
out of the safety zone by that car.” How much of this testimony 
should be received over objection? See 17 N. Y. 131 (1858) ; 124 
Atl. 45 (Conn. 1924) ; 165 N. E. 655 (Mass. 1929) and 25 F. (2d) 
240 (1928). — 30 minutes. 


Comment: Excellent example of searching inquiries into the ability 
to analyze, presenting the facts as they will actually be encountered in 
practice. 


The next five questions received some support: 


1. During the trial of a civil case, the defendant offers 
evidence that a witness for the plaintiff has a bad reputation for 
truth and veracity, and is generally regarded as a thief. Is this 
evidence admissible? — 15 minutes. 


Comment: Type of safe and sane questions which form the back- 
bone of an unimaginative set of questions. 


2. A father brought an action to recover $20,000 damages 
for the alleged seduction of his daughter. There were negotia- 
tions for settlement between the father and the defendant, and in 
the course of these negotiations the defendant admitted the fact 
of the seduction and offered to compromise the case by paying 
$1,000. The settlement was not concluded and in the subsequent 
trial the father was permitted, over the objection of the defend- 
ant, to testify to the admission by the defendant, and to the fact 
that defendant offered $1,000 in settlement. Were the trial 
court’s rulings on these objections sound? — 17 minutes. 


Comment: Before the student sees the distinction which must be 
drawn, he must use more than mere memory of law. 


22. Yes-No Questions: 


A, while riding as a passenger in a taxicab operated by C, 
was injured in a collision between C’s taxicab and an automobile 
owned by B. Ten minutes later, A was treated for his injuries 
by D, a duly licensed physician, at his office, nearby. In response 
to questions asked by D, A stated that the crash was due to C’s 
negligence. N, a registered nurse employed by D, and §, a stranger 
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who witnessed the crash and who accompanied A to D’s office, 
seated in the waiting room outside of D’s examining room, over- 
heard A’s remark. In an action by A against B for personal 
injuries: 

Q. On cross-examination of A, is the following question by 
B’s attorney subject to valid objection: “Did you tell D that the 
crash was due to C’s negligence?” 

On B’s behalf: 

Q. Is D’s testimony that A told him the crash was due to 
C’s negligence admissible? 

Q. Is N’s testimony that she overheard A tell D that the 
crash was due to C’s negligence admissible? 

Q. Is S’s testimony that he heard A tell D that the crash 
was due to C’s negligence admissible? 

Q. Is B entitled to have the court charge the jury that the 
jury were free to assume from A’s failure to call C as a witness 
that C’s testimony, if given, would have been unfavorable to A? 
— 5 minutes. 





Comment: Seems to require analysis of the facts without being too 
difficult for the time given. — Accurately frames definite issues which 
may be categorically answered. 


27. <A surveyor is called as a witness to testify concerning 
a survey which he has made. 


1. What questions should be asked in order to lay a foun- 
dation for his testimony and show that he is competent to testify? 

2. What further questions should be asked before he states 
any opinions which he has formed, and conclusions reached? 

3. If opinion evidence is received without objection, al- 
though no foundation is laid for the opinion, would you consider 
that the jury was bound by it or could the jury disregard it if it 
seemed unreasonable? 

4. Would it be proper or improper in addressing a jury to 
argue that certain opinion evidence received over the objection 
that no foundation was laid, was not worthy of belief for the 
reason that it did not appear to be founded upon any special 
training or experience and that there was no reason for attaching 
importance to it? 

5. Should the court require an attorney to lay a foundation 
in as great detail for a witness who says that he is a farmer as 
for one who says that he is a dentist who owns farm land, where 
the subject of the inquiry is whether or not good husbandry re- 
quires that crops be rotated? — 22 minutes. 


Comment: Seems to be a good common-sense question. 
39. In an action for divorce, instituted by a wife on the 


ground of cruel treatment, a daughter of the parties testified that 
on a specified time her father resorted to violence; that about 12 
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o’clock that night her mother came to her room; that the daughter 
saw that her mother was in trouble; that her mother told how the 
daughter’s father had conducted himself; that she noticed her 
mother’s face that night and also the next morning; that it was 
black the next morning; and that the mother told the daughter 
how it became bruised. Was this evidence admissible? If so, on 
what ground? — 6 minutes. 


Comment: Appears to require a good deal of thought, although on 
the surface it looks like a memory question. 













EVIDENCE 
DISAPPROVED QUESTIONS 








The following question was unanimously disapproved: 
17. What is evidence? Tell of kinds. — 9 minutes. 


Comment: I unhesitantly select this as the worst question. No 
lawyer ever has to do anything like that, and such a question proves 
nothing. Other questions testing nothing but memory are 42 and 45. — 
May be answered from prepared statements and can only indicate that 
the candidate is capable of remembering a formal generalization for a 
week or more. 













The next four were generally regarded as bad questions: 





6. The Parol Evidence Rule is sometimes said to be a rule 
of substantive law, not one of evidence. Is this statement cor- 
rect? Why? Answer by stating and explaining the rule and its 
limitations. — 14 minutes. 


Comment: May be answered from prepared statement. 







9. If a man is serving a term of imprisonment for crime in 
a state penitentiary, in what circumstances would he be competent 
and in what circumstances would he be incompetent as a witness 
to prove facts within his knowledge, in the trial of a case in 
Court, which trial is going on during said term of imprisonment; 
and how can his testimony be obtained? — 24 minutes. 


Comment: Too long a time for the narrow questions involved here. 









42. (a) Describe the different methods of impeachment. 
(b) What are the limits of cross-examination, includ- 
ing cross-examination to credit? — 18 minutes. 






45. State circumstances where testimony of a witness can- 
not be used because the witness is incompetent to testify. — 6 
minutes. 
Comment: Questions 42 and 45 were considered mere tests of mem- 
ory. One group of students thought question 42 a text book question and 
stated that question 45 was not clear. 
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WILLS AND ADMINISTRATION 
APPROVED QUESTIONS 


The following question was the only one to receive unanimous ap- 
proval: 


16. T, a contractor and builder, in his lifetime entered into 
two building contracts, which contained covenants binding his 
personal representatives. After the foundations of the buildings 
were laid, T died. A, his administrator, completed the perform- 
ance of the contracts and suffered a loss. A is personally in- 
solvent. The probate court allowed a credit in favor of the ad- 
ministrator, covering the loss sustained. X, a creditor whose 
claim cannot be fully discharged because of the loss mentioned 
above, appeals from the order of the probate court. What are 
his rights? — 18 minutes. 


The next four questions were approved by three of the four schools 
represented: 


3. In 1924 G, when he was engaged to marry F, made a 
formal will (which complied in all respects with the requirements 
of the law) by which he devised a piece of business property 
which he then owned to F. F and G thereafter married and had 
one child, which died. G, with the consent of F, then sold the 
business property to T, taking a mortgage back to secure payment 
of the unpaid purchase price. G and F were thereafter divorced, 
and after the decree of divorce became final, G reacquired the 
property through foreclosure of the mortgage which he held on 
the property. Two weeks later, G was killed in an automobile ac- 
cident. He never made any will other than the will mentioned 
above, which was found among his possessions upon his death. 
Advise F as to her interest, if any, in this piece of business prop- 
erty. — 20 minutes. 


24. A testator in a properly executed will bequeathed 
$400 apiece to such servants of his as might be in his employ at 
the time of his death and to other persons “whose names are 
written upon a paper attached to this will.”” There was in fact 
no such paper in existence when the will was executed. After- 
wards, however, a paper unsigned and unattested but beginning 
“this is the codicil to my last will’ and containing the names of 
several persons with a bequest of $400 to each was attached to the 
will. Still later, by a properly attested codicil, the testator altered 
the disposition of certain real estate. Still later, just before he 
died, the testator republished his “last will and testament” by a 
properly attested codicil. The servants in his employ at the time 
of his death and the persons named in the unattested codicil each 
claim a $400 legacy. Are they, or any of them, entitled to it? 
— 18 minutes. 


34. X died intestate leaving as the principal asset of his 
estate an unincorporated manufacturing business. Y was ap- 
pointed administrator, and instead of collecting the property of 
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the estate and converting it into money, he continued to carry 
on the business in which the decedent had been engaged, paying 
the expenses of the conduct of the business out of its income. At 
the time of X’s death, certain articles were being manufactured 
under existing contracts. Y not only completed these contracts, 
but also proceeded to enter into new contracts. He renewed the 
employment of Z, who had been X’s foreman, and of the other 
workmen. Z filed a claim with the estate for unpaid wages, ac- 
crued since Z’s employment was renewed by Y. The court dis- 
allowed the claim. 


(a) If Z sues the estate on the claim, what judgment? 


(b) If at the time of filing his final account Y has realized 
$5,000 gross receipts from operating the business, and has ex- 
pended $1,500 of the gross receipts in conducting the business, 
and has on hand $3,500 net profit, what amount must he account 
for? 


(c) If X had left a will bequeathing said business to a 
specified heir and directing that his executor operate the same 
during probate, would your answers differ? — 20 minutes. 


Comment: One group of students considered the time for answering 
insufficient. 


41. P and D contract to make and do make mutual wills, 
each leaving to the other in his will all his property. Afterwards 
D without the knowledge or consent of P makes a new will leav- 
ing all his property to X and later dies. P during all of D’s life 
has performed his part of the contract and has not revoked or 
changed his will, and does not know of D’s new will until D’s 
death. Should D’s new will be admitted to probate? Is P entitled 
to any relief, and if so, what? — 10 minutes. 


There was some support for the following four questions: 


4. A testator directed that his real estate be sold by his 
executor and converted into cash, the net proceeds to be divided 
equally between his nephews, John and James, who were non- 
resident aliens incapable of taking real estate by devise. The 
testator also left a resident heir. Who is entitled to the money? 
Why? — 15 minutes. 


5. By the first clause of a will, legacies of $4,000 each were 
given to six friends and relatives of the testator. Then followed 
clauses giving numerous other legacies. The will concluded with 
the following provision: “All the rest and residue of my estate 
I bequeath to the six legatees named in the first clause of this 
will.” Even if all the legacies were paid in full, there would have 
been a large residue. One of the six legatees, who was a relative 
of the testator, died before the testator, without issue. Two 
others, who were friends of the testator, died before the testator, 
leaving issue. 
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(a) Who is entitled to receive the $12,000 bequeathed by 
the first clause to the three who died? 

(b) Who is entitled to the shares in the residue which 
these three would have received had they survived the testator? 
— 14 minutes. 


9. A testator devised a specific tract of land to his son and 
the residue of his estate to his daughter. During the admin- 
istration of the estate the executor by order of court distributed 
the tract of land to the son and he then sold and conveyed it. 
After the sale had been made the son discovered that the 
daughter had by undue influence and duress induced the testator 
to give her all of the residuum of the estate when the testator had 
intended to give the son a part of it. The son within the time 
limited by law contested the will. The court found there was 
undue influence and duress but dismissed the contest. Was the 
decision correct? — 15 minutes. 


23. A in his will after devising to various parties the real 
estate then owned by him except lot No. 3 in Square 406 in the 
City of Washington devised to B “lot No. 6 in Square 403 in 
the City of Washington.” There was a lot No. 6 in Square 403 
in the City of Washington but it had never been owned by A and 
was not owned by him at the time of his death, but the lot No. 3 
in Square 406 was owned by him at the time of making his will 
and at the time of his death. In an action involving the construc- 
tion of A’s will would evidence as to existence and ownership 
of the two lots be admissible and what would be the result of the 
devise to B? — 10 minutes. 


WILLS AND ADMINISTRATION 
DISAPPROVED QUESTIONS 
The following two were unanimously regarded as the worst questions: 


13. What qualifications must a person have to make a valid 
will? What are the essential requirements of a testator for 
testamentary capacity, as laid down by the Supreme Court of 
this state? — 6 minutes. 


Comment: Poor as it is too general. — Calls for mere definitions. — 
Time too short. 


21. (a) What is the attestation clause of a will? 
(b) What are the essential facts which should be set 
forth in the same? 
(c) What is the effect of lack of attestation? 
(d) Give 4 ways in which a will may be legally re- 
voked and by whom must it be done? — 6 minutes 


- Comment: Definition type of question. — Doesn’t bring out any 
reasoning. 
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Three of the four schools represented disapproved the next three 
questions: 
7. What is the law of this state relative to the filing of 
claims by creditors against decedents’ estates? Discuss fully. 
May a creditor who has failed to file his claim against a 
decedent’s estate recover from the heirs-at-law, next of kin or 
distributees and if so, under what circumstances and within 
what period of time? — 12 minutes. 


Comment: Too general. 


12. What is the test of soundness of mind constituting testa- 
mentary capacity? — 9 minutes. 












Comment: A grammar school question. — Not a very valuable 
question. 
38. Give any two principles or rules used by the courts in 
the interpretation or construction of wills. — 9 minutes. 







Comment: De minimis. 
Some disapproval was registered as to the following two questions: 


6. The statute provides that a will which has been 
duly proved and allowed outside of this state, in accordance with 
the laws in force at the place where proved, may be filed in the 
probate court in this state with a petition for probate here. The 
copy of the foreign will and the probate thereof in the foreign 
state must be duly authenticated. 

1. What does “duly authenticated” mean as here used? 

2. In lowa the district court (which is the court having 
general original jurisdiction) has jurisdiction of all matters cov- 
ered by the jurisdiction of our probate court. This Iowa 
court has a judge, a clerk and a seal. How many certificates 
should be attached to an Iowa will and papers showing its probate 
in order that the Probate Court in this state should give it “full 
faith and credit” under the Constitution and the Act of Congress 
relating thereto? 

3. By whom should these certificates be signed and what 
should each certificate show? 

4. Should the seal of the Iowa court be affixed to all these 
certificates, and if not all, to which ones should it be affixed ?— 
22 minutes. 

Comment: Poor — requires a retentive memory of technicalities 
which could easily be looked up in general practice. 


31. Define (a) Holographic will; (b) Nuncupative will; 
(c) Joint will; (d) Lapsed legacy. — 9 minutes. 


Comment: Two schools included this question among the ten worst. 


























Some additional general comments by these students on bar examin- 
ations and what constitutes a good question will appear in the next issue 
of the “Examiner.” 
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